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Klausula buy back guarantee dalam perjanjian kerjasama bertujuan untuk
melindungi bank dalam penyaluran Kredit Pemilikan Apartemen (KPA). Meskipun
perjanjian buy back guarantee hanya bersifat tambahan (accessoir) yang di luar
perjanjian KPA, perjanjian ini merupakan bentuk implementasi prinsip prudential
banking dalam mengefisienkan penyelesaian wanprestasi dari pihak debitur. Buy back
guarantee diartikan sebagai kesanggupan pihak ketiga yaitu developer sebagai penjamin
terhadap bank, untuk “membeli kembali” objek KPA setelah debitur dinyatakan
wanprestasi sesuai isi perjanjian kerjasama antara developer dan bank. Persoalannya
adalah akta buy back guarantee tidak mempunyai kekuatan eksekutorial seperti lembaga
jaminan fidusia, hipotik dan hak tanggungan, jadi masih bergantung pada itikad baik dari
debitur dan developer. Berdasarkan uraian tersebut penulis mencoba untuk meneliti
mekanisme pemberlakuan klausula buy back guarantee dalam perjanjian kerjasama
dikaitkan dengan penyaluran Kredit Pemilikan Apartemen, dan perlindungan hukum bagi
pihak bank yang menerapkan klausula buy back guarantee jika di kemudian hari terjadi
gagal bayar atau wanprestasi pada pihak debitur.

Metode penelitian yang dipakai dalam penulisan skripsi ini adalah yuridis
normatif dengan spesifikasi deskriptif analitis. Penelitian dilakukan melalui studi
kepustakaan, lalu melihat hubungan antara satu undang-undang dengan undang-undang
lainnya dan penerapan prakteknya. Setelah mendapatkan gambaran hasil penelitian,
penulis melakukan analisa dan menarik kesimpulan atas hasil penelitian yang diperoleh.
Pengumpulan data primer juga dilakukan untuk mendukung data sekunder, yaitu
diperoleh secara dokumentasi maupun wawancara para pihak yang berkaitan dengan
perjanjian KPA dan perjanjian kerjasama yaitu bank, developer, dan konsumen.

Hasil penelitian memperoleh kesimpulan bahwa mekanisme pemberlakuan
klausula buy back guarantee dalam perjanjian kerjasama antara bank dengan perusahaan
pengembang (developer) terkait penyaluran KPA dilakukan melalui beberapa tahap, yaitu
tahap pernyataan debitur telah wanprestasi, tahap negosiasi, dan tahap kesepakatan
pemberlakuan buy back guarantee. Perlindungan hukum bagi bank ketika terjadi
wanprestasi dari debitur yaitu pelaksanaan subrogasi untuk pengalihan utang kepada
debitur baru, atau penanggungan utang (borgtocht) oleh pihak developer, sesuai dengan
klausula buy back guarantee.

Saran yang dapat diberikan penulis antara lain, bank harus menerapkan prinsip
prudential banking dengan lebih efektif, developer menjalin kerjasama yang lebih baik
dengan bank dan debitur, dan terakhir debitur harus mempunyai itikad baik dalam
pembayaran angsuran kredit, dan memberitahukan bank apabila tidak sanggup melunasi
angsuran agar segera dilakukan over credit.

Kata kunci : Perjanjian Kerja Sama, Kredit Pemilikan Apartemen, Buy Back Guarantee,
Prudential Banking.
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ABSTRACT

Enforcement Of Buy Back Guarantee Clause In A Partnership Agreement Associated
With The Transmission Of Apartment Ownership Credit (KPA)

Ilham Nurdiansyah
(1087022)

Buy back guarantee clause in a partnership agreement designed to protect the
bank in transmission of Apartment Ownership Credit. Although the buy back guarantee
just an additional (accessoir) outside the KPA agreement, it is an implementation of the
prudential banking principles to improve efficiency of settlement from default set by the
debtor. Buy back guarantee is defined as the willingness of third-party which is developer
as a guarantor of the bank, to "buy back" the KPA object after the debtor set of default,
according the content of partnership agreement between the developer and bank. The
problem is buy back guarantee act does not have the strength eksekutorial as any existing
warranty such as fiduciary, mortgages and security rights, so still rely on the good faith
of the debtor and developers. Based on the description the author tries to investigate
mechanism of buy back guarantee clause enforcement in partnership agreement
associated with the transmission of Apartment Ownership Credit, and legal protection for
banks to apply the clause buy back guarantee in case of default of the debtor.

Research methods used in this paper is normative juridical with descriptive
analysis specification. Research done through the study of literature, and the relationship
between the law with other laws and adoption practice. After getting an overview of
results, the authors doing analyze and make conclusions on the results which obtained..
Primary data collecting used to support secondary data, which is obtained from
documentation and interviews with the parties relating to KPA agreement and
partnership agreement which are banks, developers, and consumers.

This study result conclude that enforcement mechanism of a buy back guarantee
clause in the partnership agreement between the bank and the developer associated with
KPA transmission are done through several stage; namely the statement was defaulting
debtor, negotiation level, and the level of enforcement of agreements buy back guarantee.
Legal protection for the bank when there are default from the debtor that is the
implementation of subrogation to the removal of debt to new debtor, or incurring debt
(borgtocht) by the developer, in accordance with buy back guarantee clause.

Advices given by author are; banks should apply the prudential banking more
effectively, developers establish better cooperation with banks and the debtor, and the
debtor must have a good faith in the loan payment, and notify the bank if debtor not able
to repay the installments, for immediately done over credit.

Keywords : Partnership Agreement, Apartment Ownership Credit, Buy Back Guarantee,
Prudential Banking.
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