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Legal Aspect of Cooperation Agreement With
Build Operate Transfer Principle

Daniel hendrewan, Christin Septina Basani, and Jeremiah

Abstract—Develspment in Indonesia is growing very rapidly
Things are butlt not only for heusing but also & 2 starey buildings
and mwre, This development led to the binh ef many new nypes of
coniracts it are not nmed, The types of the new conract were ot
ramed this iz one of them 15 the agreement with the prmaiple of build
eperate transfer. The agreement made was io seek oul the apertment
pade and constructed and handed over 1o thé orginal owner for use.

The reseach methed in this siedy using nermative research
methods. To amlyze the implementstion of the agreement in the
construchon of flats where fimished also o problem with  the
alermanve dispute resolution is mediation

Exercismyg tresty not called more in ling with the changing tumeés
Many new agresments anse sccording to busmess needs, including
an-agreement with the principle of busid cpemte ransfer used by the
parties o 4 construction services in the areas i conducting 115
business activities I there is a problem 1o resalve the dispute, ocan
be used altemative dispute resclution oulside the court that the
migd Boen.

Emﬂﬂrdm—-hgrunmnl_ apartment, butld aperate transfes

[ INTRGDLECT 0N

NDONESIA 15 & developing country that is doing

development with the goal of achieving a just and

prosperous society as the purpose of the State of Indonesia
is the fourth paragrapf forth n the Preamble of the
Constitunon of the Republic of Indonesia (the 1945 NRIJ
1943). As a developmg country, population density continues
ta grow and demand the addition of facilities and infrastructure
i the public interest (infrastructure). To perform  the
procurement of the infrastructure needed huge Funds, which
would be hard if only charged 1o the Stzte Budget and Local
{national and remonal hudgets). See limitations of government
through the state budget and the budget in the provision of
funds for the construction of this infrastructure, the required
availabiliy of new models of financing the construction. [n the
provision of infrastructure in the arca, ofien as ap aliernative
funding, the government invalve the private sector (forem-
national} in 1ts projects [4]
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One way of financing the project can he
encouraging the privale seclor 1o participale
procurement of povernment projects with a sysiem ¢
{Buld Operate and Transfer) or the Handover Te
Agreement (hereinafter abbreviated as BOT Ap x
Project Financing Agreement includes feasibility
procurement,  finanemg, up  to the  operation
implementing project gels concession for a cerfan pew
order to take advantage of economic and ultimately
these assets 1o the government at the trme of expiration s
BOT Cooperation Agreement this kind has long been pras
by the developed countries, such as the Anglo-French
Channel Tuwmnel. Developing  countries  also :
implement the agreement on many moedels, such as bridg
airmparts prajects m Hong Kong, energy and railway |
China, highways and airports  in Malaysa,
telecommunications, energy in the Philippines, thermal =
projects in Pakistan, and <o on 5] BOT agreement is a
cooperation agrecment made between the holders (f
rights to the investors, which states that the holder of:
nghts entitles the mvestor to construct a building f 1
duration of the BOT agreement and wransfer ownership e
building to holders of land nghis afler the tom
agreement expires [6]

Construction of infrastruciure requires a fof of inves
hecause investors usually role is responsible for develop
residential or a particular region One of them with
privatization of the proiect by invalving both national
foreign private sector to gel invoelved in these projects. Pre
participation in the procurement of infrastructure projecss
certwnly a new phenomenon o [ndonesia, therefore
cantrol of land by investors is very important because the
i» the main object of the development so that the res
terdency that investors are trying (o take control of lond §
wide as possible with a capital minimal, it is this which &
led o new concepts such as BOT (Build Operate Transh
BOO (Build Own Operate], BROT (Rent Build Opers
Iransfer). KSO (Cooperation operations | joint operation
fomnt  wventures, and so  forth, are new pheno
BOT concept is then also be used by privale companics
huilil but have a lack of capital in the development process
outlined in the form of a cooperanon agreement. BOT cone
15 also used by the private sector both in the construction
hotels, apartments, shopping malls and others, At the time
construction of flats is very nife in urhan areas, [7]

Housing and also flats are basic human needs that have
role i o very strategic as 2 place where character and natios
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wlentity formed. Therefore needs (o be fostered and developed
for the continuity and improved lives and livelihoads of
Indonesian human 1o create independent and pravductive T'o
that end, the home can not be seen solely as @ means of
subsistence, bul also more than it because it is a live person in
the process of creating a space for the commanity and his life,
in arder 1o place identity [8]

Housing and housing 1s a basic humun need other than food
and clothing. [Uis proper that every human being has a decent
place 1o live so as 1o feel the comfort in life. In Indonesia,
especially in the big cities, the problem of mecting the needs of
housing and sctilement 1ssues ansing in connection with
residence, Fopulation growth (s increasing rapidly making the
availability of land for hausing on the watle. Canstruction of
flats then become one of the ahemative solutions 1o the
problem of housing and residential needs, especially in urhan
areas, which have increased, hecause the construction of flats
can reduce the use of land, open spaces make the city a mare
specious and can be used a5 a means of rejuvenation city for
slum areas.| 9]

According o the Decree of the Minister of Finance Number,
248 / KMK.04 / 1995 regarding Income Tax Treatment
Against Parties T'o Build Cooperation Agreement in the Form
of transfer order (Build Operate And Transfer) Wake up in
arder to deliver or build operate and transter 1< a form of
eooperation agreement made hetween the holders of land
mghts with mvestors, stating that the halders of land nghts
entitles the investor wo construct a huilding far the durarion of
e agreement i order 1o wake up transfer (BOT) and transfir
_gmmership of the building to holders of land rights after the
over o an end.

Flat development is closely related to regional development
and the rare ar the high price of land. especially in
arcas. For thit reason the government deems it necessary
ke policy measures for construction of flars with shared
ip 15 divided over the parts in the horizonal and
sertical dircclion cen be inhabited and owned separately huil
m land owned collectively | 10]

11, STATEMENT OF THE PROBEEM

#= this amicle, the lead researcher secks w0 answer the
problem: What is the legal aspect of the cooperation
it based on the build operation transfer agreement on
construction of the apartment?

T, SIGNIFKCANCE OF THE STUDY

imvestigate the implementation of the agreement with the
build, vperate and transfer (BOT) is applied in the
jon of Mats construction services and Lo know the
s=pects of mediation in the settlement agreement problem
the system build, operate and transfer (BOT) on
tion of flats constniction services.

1V, CONTRACT

scsording 10 Article 1313 Code of Civil Law, consent is
w=e 3s an acl by which one person or more hinding
M=ot oo 10 other people or more This s basic as a reaty n

whicli the rreaty is hased an the existence of an agreement.
According Winonn Prodjodikore that: "The agreement is s a
legal relatianship of the property wealth between two parties in
which une panty promises to do something or noi o do
something, while the other party the right to demand the
implementation of the promise”. According Abdulkadir
Mehammed, the agreement is an agreement wherehy rwo or
more mutual undertaking 1o implement something in the field
of wealth, M. Yahya Harahap give a definition of the
agreement, namely, Agreement is a legal relationship between
the property or property of twa of more persons, which gives
strength 10 the right of one party 1o gain achievements and at
the same tme require the other party o perform the fear [11]

It can be concluded that in the agreement arise of mare than
ohe person and have the agreemeni between the parties where
the partics we in this agreement mutually bind themselves
Terms of validity of a treaty or contained in Article 1320 Ciwl
Law Act (Civil Code). Article 1320 Civil Law Act (Civil
Code) reads as follows: for the validity of an engagemient
required four conditions:[12]

. Agreed they are commitied.
In the agreement, the first condition is agreed Agree to
berate the parties entered into a mutual sgreement. This
agreed in the agreement can be canceled iTit can be proved
that there is coercion, mistake, or deception. This is
confirmed in Amicle 1449 of the Civil Code which states
that  agreements made  with  coercion, mistake  or
fraud, publishing rights for cancelling the demands.

b, Skills 1o make an engagement.
Skills ta make an engagement, meanmg that the parties
make the agreement @ person who hos been qualified as the
party deemed competent by law, Article 1330 af the Civil

Code which provides that they are nol included in the

proup of people whe are msane, not including those who

are spenders and determined by a judge under puardianship
or a married woman *

e.Cne particular thing.
Cne panticular thing that meamt in erms of the three
conditions validity of this agreement is the object of the
agrecment., The object of the agresment must be the ems
that can be traded

d. A lawful cause

Definition of @ lawful cause, namely, that the contents of
the agreement must not be contrary o law, norms of
relimon, morahity, and public order

The elements listed in the law af contract can be categorized
as follows:] 13]
&, The existence of the rule of law
Rules in contract law can be divided inte two kinds,
namely the wrillen and unwritten. Rule of law is the written
agreement of legal principles contaned in the legislation,
treaties. and jurisprudence. While the unwritten rules of
eantract faw is the legal norms that anse, grow, and live in
the communily, such as: selling off, the annual sale, and so
forth These legal conceprs derived from customary law,
h. lepal subjects

210
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Onber tenms  of the  legal suhject  is  rechiperson.
Rechtperson interpreted a8 supponting the rights wnd
vbligations.  Legal subjects n this agreement is the
arganizing body as an employer thi is PT.Jamsosick and
implementing workplace health services as the receiver 15 a
health clinic.

. The exsstence of achievemnent
Achievement ts an obligation that must be met the parties
lo s contract. In general, a feat as set forth in Article 1234
of the Civil Code conmsts of several things: pive
apmething: do something. and do not do anytlong

d. agreement
Spewified in Civil Code Asticle 1320 of four terms validity
of the agreement, one of which 15 an  agreement
tconsensus). The deal is an ahsolute element ocourrence
cooperation agreement. The deal cen happen in vanous
ways, hut the most important is the offering and acceptunce
of the aller

e, due o legal
Any agreement made by the parties will lead to legal
consequences. As & result of the law s the emergence of
rights and obligations, Aricle 1333 paragraph (1) of the
Civil Code confirms that all egreements made legally valid
s Lhe law for those who make it

VO LEGAL ASVPECT OF APARTMERT

According to Article |, paragraph | of Law No, 16 of 1985
Regarding the Flats, Flats is mentioned that the strugture of the
multi-siorey bmldings are built in an environment which is
divided inte functiona| scctions struchured harizontally and
verncally and is composed of units that cin be individually
owned and can he used independently, especially for the
shelter, which is equipped with a jont par, the nature of
shaning, and share the land.

Seuing according 0 Law No. 16 of 1985 on the Flats is in
accordance with the prineiple of horizontal separation, as
sdopted by the Customary Law in Indanesia, which is the basis
of owr Naponal Lard Law. In the framewark of these
principles, each objeet according o the form and purpose can
be used as a sandalone entity, may be the object of privele
ownership.

Law Wo. 16 of 1985 on the Fluls set cxplicitly that the
ownership of the building pars are individually made possible
in the form of Property Rights on Houang Linit (HMSRE)
while other pans are shared. as well as land, belong together
we not separate from all awners of apartment units, sach of
which is an integral pant of the ownership of the apartment
umits are comcerned.

According to the preambie parr Considering Act No, 20 of
2001, Act No. 16 of 1983 on the Flats, promulgated on
[ecember 31, 1985 in the State Gazetie number 73/1984, This
Act may be called the eondomimum Indonesian law that a
legal basis fur a set of flats. Regulations implementanon of
Law Mo 16 af 1085 published in Government Regulation No.
4 of 1958, Beginning on called legal 1ssues regarding flats a
definite answer. However, considermg ihal the Act Na 16 of
1965 on the Flars are not in accordance with the legal
developments, the needs of each parson, and the community

a1

paricipation and the responsibility and ohligation of the Sate
it the sdministration of fiats thm need to be replaced. In the
new legislation, namely Law No, 20 of 2011 regurding the

Mats (LILIRS) are sull using the same elements af the definition

dsari flats by Act Noo 16 of 1985 an Home. Amcle |
paragraph 1 of Law No, 20 of 2011 on the Flats formulate thue
the flats are buill mult-storey building in an envircnment that
is divided into sections thar are functionally structured, hath in
horizontallyl and vertically and the respective each units =an
te ouned and used separately, especially for shelier equipped
with paris together, shared objects, and land rogether

In eaplanation of fas sccording 10 Article | poirt | oand the
explanation was observed, a better wnderstanding of the
following[14]

a  Flats en Indonesian legal lerminology to express story
huildings conmtaming individual ownership and collective
nghts. In this sense, the apartment is a translation of the
words condomnium, {la or apartment

h. Flas s a story buildings "functionally structured is
horizontal or vertical direction” [Article | paragraph |
LILRE). In the above eaplanation UURS declared
“functionally  structured i horizontal  and  vertical
direetion”. The word "or" and "and” ta be seen by as a
consequence the scope UURS. Is vwnership armingement.
space unit in multi-storey buildings in addition 10 Mas
may bie subject to UURS. Urpency study of the word "or®
and "and® the moce significant, especiully 1f associated
with the elusidanon of Arhiele 79 of Government
Regulation No. 4 af 1988 which exemplifies the “home
shops. industrial facilities and other” built on the lond
together as a muln-storey huildings which are. not
uluded i the definiton of flats. Furthermore, Armicle 79
PP Explanation No, 4 of 1988 mentions that the sample
15 not high nse buildings buill on the ground together in
an environment &re vacation homes, town houses (town
houses), and others

¢ Flag containing & system of Individual ownership
tindividual) snd collective rghts. We know there zre
three (3] fuoins  of uwwnership  systern,  namely:
I} The sysiem of individual ownership
2) The system of caliccive pwnership  bound
1) The systern of individuel ownership which also comes
wath a free system of co-pwnership (condominiumy)

According 10 AP Parlmdungan, flats actually it 152 1erm
created by the legislation we are tangible as o housing that =
owned b scversl persons ( separate legal entity with all the
firings as a residential or non-residential space. for office,
commercial husinesses and etc. the other, with its own access
te exil to the main road and with all the rights and ohligations
and have evidence of such rights, with horizonlal and vertical
dimensions | 15]

V1, CoOPERATION AGRECMENT WiTH THE Bun D OreraTE
TRANSFER PRINCIPLE

According o Article 2 of Law Na. 20 of 20011 on the flats,
there are some principles i the Mats, and explained well
these principles:

o welfare
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The principle of welfare is the tulfilliment of the

conditions decent flats for people to be ahle 1o develop

themselves so that thes can perform their social function

jusstice and equity

The principle of famess und equity wre the results of

develapment in the fick! of Tas that can be enjuyed in a

proporiionate and equitable for all peaple.

nationality

The principle of nanonalily is providing a foundation that

the ownership exploited in the national inerest.

W& affordability and case
The principle of affordability. and convemence are
providing the foundation for the results of deyelopment
of this can be reached by the whole society, and
encourage the creation of a conductve climate to provide
facilsties for the MBR.

e efficiency and expediency
The principle of eMiciency and expediency is providing
the foundition implementation of flas is done by
maximizing the potential of land respurces, technology.
design, and healthy building materials industry  and
provide manimum benefit 1o the people's welfare

{ independence and togetherness
The principle of mdependence @nd togetherness s
providing the foundation flms implementanion relies on
the nitiative, self-help. and the role of the community so
s 10 bolld confidence, ability, and the strength of its own
a5 well u the cregtion of cooperation  between
stakcholders

§ partnership
The prnciple of parnership is o provide a foundation
for the implementanon of the apantment made by the
Giovernment and jocal authorities 1o involve businesses
and people with the prnciple of mutual suppart.

h  harmeny and halance
The principle of harmony and balance is 10 provide
foundation for the wmplementation of flais do with
realizing the harmouy ard balunce of space unlization
pattens

I anlegration
The principle of infegration is (o provide & foundaton for
an [megrated housing project orzmzed 0o wrms of
policy planming. implementation, use. and contrul

j. health
The principle s to provide a foundation for the health of
construction of Mats 1o meet the dandards of healthy
homes. terms of ervironmental  health, and  health
behavior

k. conservation amd sustainability
The principle of consenvation and sustainability is to
provide a foundanan for tlats held by bhalancing the
envirmnment and adapt 10 the cver-incrssing needs in
line with papulation growth and land constraints

| safety, comfort, and convenience
The principle of =afely, comfort, and convepience s o
provide foundation for beilding flats mect safeny
reguirements, namely (he flars abulity support load, fire
safety,  and  the dangers  of  lightning, comfort

212

requirements of space and movement between spaces, ai
ml‘!dlllminﬂ. view, wihranon, and neise:  and
requirements (v ease of conneclion to, fam,-and witlin
the building. complete infrastructure, and facilites Mats
includmg facilities and sccessibility Tor the disahled and
elderly,

m secwity, onder, and regulmniy

The prmciple of secunty, order, wd repularity 15 o
provide foundation for the manugemnent and wiilizaton of
flats can guaruntee the building. enviroument, and the
occupants of all disturbances and sccurity threals, order
to-carry out the life lived and social hife: us well as in
compliance  with the provisions of sdmimistrative
regularity .

flat development objectives in Article 3 of Law No. 20 of

2011 on the flats:

a, ensure the realization of flats are livable and aMordable
m an environment that 15 healthy, safe, harmomous,
and sustainable and to create a tmifiad settlement o
build economic resilience, social, and cultoral;

improve the efficiency and cffectiveness of the use of
space and land. as well as providing preen open
spaces in urhan areas in creating @ complete
residential arcas as well as harmonious and halanced
with  regard 1o the  principle  of  sustanable
development and envuonmentally sound:

reduce the arca il prevent the housing und slums;

d. directing  the development of whan  arcas are
harmonious, hataneed, efficient. and productive;

e. meet the needs of social and economic life of residents
and community support while maintaining the goal
fulfillment and settlement housing, especially for low-
oo,

f. empower stakeholders i the field of construction of
Mazs:

g. ensure the fulfillment of fas decem and affordabiie,
especially for low-income in a heally environment,
safe, harmomous, and sustanable i a system of
governance that is integrated housing and setlements;
i

provide [egal certmnty in the provision, temancy,
management, and ownership of flats

Decree of the Minisicr of Fmance of the Republic of
Indonesia Number: 248 / KMK 04 7 1998 Concerning the
Income Tax  Treatment Against  Parties  Doing
Cooperanion In The Form Of Agreememt To Build
Operate And  Transfer Set that Buld Operate And
I'ransfer carmied ot by virtue of the agreement of at least
the fallowing.

2. The paries arc bound by the agreement

b Ohjects 0 the build operate mansier to the ransfer

build opcrate

Diration in the build operate transfer 1o the transfer

huild operate

d. The nphs and ohligations of the pamies are bound by

the agreement

€. Other requirements decined necessary

-

"

3

L
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VI CONCLUSERN

Flat development agreement execured with the pranciples of
the build-operate-transfer is performed in accordance with the
provisions of the lemslanon, although the prmciple of build
operale transfer not the tradition of avil law system but take
from Anglo-Saxon legal tradition, but in Indonesia has also set
up an the build sertings ransfer operation
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